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IN THE MATTER OF
REPRESENTATIVE JOHN J. McFALL

OcCTOBER 6, 1978.—Referred to the House Calendar and ordered to be printed

Mr. FLy~NT, from the Committee on Standards of Official Conduct,
submitted the following

REPORT

[To accompany H. Res. 1415]

INTRODUCTION TO REPORT

After an inquiry conducted pursuant to House Resolution 252,
the Committee on Standards of Official Conduct (the “Committee”)
on July 12, 1978, filed a Statement of Alleged Violation charging
representative John J. McFall with three violations of the Code of
Official Conduct of the House of Representatives. The charges grew
principally out of Representative McFall’s receipt in 1972 and 1974
of $4,000 in cash from Tongsun Park. In Count 1, Representative
McFall was charged with conducting himself in a manner which
did not reflect creditably on the House of Representatives and with
violating Federal election laws by failing to report $3,000 received
in October 1974, as a campaign contribution from Tongsun Park. In
Count 2, Representative McFall was charged with converting that
contribution to his own use in violation of the House Code of
Official Conduct. In Count 3, Representative McFall was charged
with accepting favors and benefits from Tongsun Park—in particu-
lar, $1,000 in cash in 1972, a $500 tea set in April 1973 and $3,000
in cash in October 1974—“under circumstances which might be
construed by reasonable persons as influencing the performance of
his Government duties” in violation of rule 5 of the Code of Ethics
of Government Service.

A public hearing was held with respect to the Statement of
Alleged Violation at which Representative McFall was represented
by counsel. After the submission of evidence and written and oral
arguments by the attorneys for Representative McFall and by the
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Committee staff, the Committee on October 4, 1978, by a vote of 8
to 3, found that the first charge had been sustained by clear and
convincing evidence. The Committee found that the secqnd and
third charges had not been sustained by clear and convincing evi-
dence. It voted 2 to 9 and 4 to 7 not to pass motions to sustain
these two charges.

The Committee further voted, 8 to 2, to recommend to the House
that, as a result of its findings, Representative McFall be repri-
manded. )

This report summarizes the findings was made by the Committee
and the procedures followed with respect to the Statement of Al-
leged Violation. The record of the hearing with respect to the
Statement of Alleged Violation is attached hereto as an appendix.

DISCUSSION

On February 9, 1977, the House unanimously adopted House
Resolution 252. That resolution directed the Committee to conduct
a “full and complete inquiry and investigation to determine wheth-
er Members of the House of Representatives, their immediate fami-
lies or their associates accepted anything of value directly or indi-
rectly, from the Government of the Republic of Korea or represen-
tatives thereof.” !

In pursuing the investigation mandated by House Resolution 252,
the Committee heard testimony and received evidence from Tong-
sun Park, Representative McFall, and many other witnesses with
respect to the relationship of Tongsun Park to Representative
McFall and with respect to the money and other things of value
received by Representative McFall from Tongsun Park.

As a result of its inquiry, on July 12, 1978, the Committee filed
and served a Statement of Alleged Violation ? against Representa-
tive McFall: 3

STATEMENT OF ALLEGED VIOLATION

In the matter of—

CONGRESSMAN JOHN J. McFALL
Count 1

In or about October 1974, John J. McFall, the respon-
dent, who at all times relevant to this statement of alleged

tSec. 3 of H. Res. 252 provides that the Committee: “after appropriate notice and hearing,
shall report to the House of Representatives its recommendations as to such action, if any, that
the committee deem app(r)(‘:griate by the House of Representatives as a result of any alleged
violation of t‘he Code of Official Conduct or of any law, rule, regulation, or other standard of
conduct applicable to the conduct of such Member, officer, or employee in the performance of
his duties or the discharge of his responsibilities.

- 2 A “Statement of Alleged Violation” is the name given by the Committee’s Rules of Proce-
dure to a charge filed after an investigation conducted on the initiative of the Committee. The
Comm}tbﬁe files such a charge, according to its Rules of Procedure, only if it determines that
there is “reason to believe” that a violation of the Code of Official Conduct or any other law,
rule, regulation, or standard of conduct applicable to a Member or House employee has taken

place.

2 Prior to the filing of the Statement of Alleged Violation the Committee, among other thin
took the sworn testimony of Representative McFall at a deposition in executive segssion beforg Z
Member of the Committee. The Committee is a specifically empowered to take depositions by H.
Res. 252, sec. 4(aX1XA).
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violation was a Member of the House of Representatives,
did conduct himself in a manner which did not reflect
creditably on the House of Representatives (in violation of
rule 1 of the Code of Official Conduct of the House of
Representatives) and did violate the laws of the United
States, to wit, section 304(b}2) of Public Law 92-225 in
that respondent, John J. McFall, did receive a contribution
from Tongsun Park, to wit, $3,000 in United States curren-
cy given for the purpose of influencing his election to the
House of Representatives, and did fail to report such con-
tribution as required by law. (Rule XLIII (1), Rules of the
House of Representatives; Public Law 92-225, Section
304(b)2).)
Count 2

Commencing on or about October 18, 1974, the said John
J. McFall did violate rule 6 of the Code of Official Conduct
of the House of Representatives and did convert a cam-
paign contribution of $3,000 in cash from Tongsun Park to
his personal use and did fail to keep his campaign funds
separate from his personal funds. (Rule XLIII (6), Rules of
the House of Representatives.)

Count 8

From in or about November 1972 up to and including
October 1974, John J. McFall, the respondent, conducted
himself in a manner which did not reflect creditably on
the House of Representatives (in violation of rule 1 of the
Code of Official Conduct of the House of Representatives)
and did violate rule 5 of the Code of Ethics for Govern-
ment Service in that the respondent, John J. McFall, did
accept favors and benefits, to wit, in November 1972 §$1,000
in cash, in April 1973 a $500 tea set and in October 1974
$3,000 in cash all directly or indirectly from Tongsun
Park, under circumstances which might be construed by
reasonable persons as influencing the performance of his
Government duties. (Rule XLIII (1), Rules of the House of
Representatives and rule 5 of the Code of Ethics of Gov-
ernment Service.)

After the filing of the Statement of Alleged Violation, Represent-
ative McFall, through his attorney, filed a motion seeking discov-
ery of materials relating to the Statement of Alleged Violation and
seeking the dismissal of the Statement of Alleged Violation and
filed an answer sworn to by the Congressman, all as provided for in
the Committee’s Rules of Procedure. The Committee’s staff filed a
response. After hearing from Representative McFall himself, the
Committee denied Representative McFall's motion to dismiss the
complaint. Representative McFall's attorney was supplied with
copies of documents obtained by and depositions and interviews
conducted by the staff in its investigation of Representative
McFall’s contacts with Tongsun Park.
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On September 12, 1978, the Committee voted, however, to pro-
ceed with an investigative hearing in public session.* An investiga-
tive hearing was held in public on September 20, 21, and 25, 1978.

Prior to the hearing, Representative McFall was given the oppor-
tunity to request the issuance of subpoenas compelling the attent.i-
ance of witnesses or the production of documents necessary for his
defense. At the hearing, Representative McFall’s attorneys were
given an opportunity to cross-examine witnesses called by the Com-
mittee’s staff and to call their own witnesses and offer evidence.
Representative McFall testified in his own behalf at the hgarlng.

The full record of the testimony and exhibits received in evi-
dence at the hearing, the Statement of Alleged Violation, Repre-
sentative McFall’s Answer, the staff’'s Response and opening state-
ments of counsel for Representative McFall and for the Committee
are attached as appendices hereto.

After the conclusion of the hearing, Representative McFall’s at-
torney and Committee staff counsel submitted written papers and,
on October 3, 1978, made oral arguments to the Committee. The
papers submitted and a transcript of the oral arguments are also
attached hereto as appendices.

At the conclusion of the oral arguments on October 3, 1978, the
Committee immediately began deliberations in executive session
and, later that day, announced in public session its findings and
the votes thereon. The Committee amended Count 1 of the State-
ment of Alleged Violation by striking out the parentheses sur-
rounding the language “in violation of rule 1 of the Code of Official
Conduct of the House of Representatives” (but not deleting such
language) and by inserting, in lieu of the parentheses, commas. The
Committee found, 8 to 3, that the Count as amended has been
sustained by clear and convincing evidence. The Committee found
that Counts 2 and 3 had not been sustained by clear and convinc-
ing evidence by votes of 2 to 9 and 4 to 7, respectively.

With respect to Count 1 the Committee adopted in substance the
Proposed Findings of Fact and the evidence set forth and cited in
support thereof submitted by its staff. The Proposed Findings of
Fact submitted by the Staff are set forth in appendix A. The
respondent’s Proposed Findings of Fact and the evidence set forth
and cited in support thereof are attached as appendix B.

In substance, the Committee found that Representative McFall
received a $3,000 cash contribution from Mr. Tongsun Park on or
about October 18, 1974; that it was intended by Mr. Park as a
campaign contribution; and that Representative McFall failed to
report it.

At the same time, the Chairman announced that the Committee
had decided by a vote of 8 to 2 to recommend to the House that
Representative McFall be reprimanded. The adoption of this report
shall constitute such a reprimand.

Accordingly, the Committee recommends that the House adopt a
resolution in the following form.

P ‘ Inddeterminitn to procee'(:ihwith }?.n investi%alt)ilon thaa Committee, pursuant to its own Rules of
rocedure, must determine that “there is credible evidence of [the respondent’s] violati f
Code of Official Conduct . . . ” Rule 8(b)1). pondent’s] violation of the
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HOUSE RESOLUTION

Resolved, That the House of Representatives adopt the
Report by the Committee on Standards of Official Conduct
dated October 6, 1978, In The Matter of Representative
John J. McFall of California.

This report was approved by the Committee on Standards of
Official Conduct on October 6, 1978 by a vote of 7 yeas to 1 nay.
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APPENDIX A

COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT

)
In the Matter of )
)
CONGRESSMAN JOHN J. McFALL )

PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

COUNT I

In Count One, Mr. McFall is charged with receipt of a
$3,000 cash campaign contributién from Tongsun Park in October,
1974, which he de not report as required by law.

Proposed Findings of Fact - Count One

1. Tongsun Park caused to be delivered to Congressman
Jdohn McFall a gift of $3,000 in cash in October, 1974 which was
originally made by Park as a campaign contribution and which was not
returned to him by Congressman McFall.

2. Neither Tongsun Park nor Jonn Gibbons ever authorized
McFall, or anyone acting on McFall's behalf, to use the $3,000 for
any purpose other than his campaign for re-election.

3. The $3,000 gift from Tongsun Park was not reported to
the Clerk of the House as a campaign contribution.

Discussion - Finding No. 1

It is undisputed that Tongsun Park gave $3,000 in cash
to Mr. McFall on October 18, 1974, by having his employee John

Gibbons deliver it to Raymond Barnes, Mr. McFall's Administrative

&)
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*

Assistant. (Rp-9)~

The record is also crystal clear that the money was
given by Park as a campaign contribution. According to Park's
testimony he offered a contribution to McFall's "re-election" in
a conversation with Barnes sometime before the contribution was
made.(R]-72) Park's testimony was clear that it was discussed
as a campaign contribution. (R]-144-145) Barnes assented to
receiving such a contribution. The contribution was not immediately
made. In mid-October, Park dropped in on Barnes in McFall's offices.
When Park told BSFnes that he was to leave soon for an extended trip
to Korea, Barnes reminded him of the contribution and suggested
that it be made before Park left. (R1-74) Park then decided on
$3,000 as the_@moﬁnt of the contribution, and on the following day
the same day hé;]éft for Korea he gave Gibbons an envelope filled
with $3,000 in cash to take to McFall's office. (R]-75) Park then
called Barnes to tell him the money was coming. (R]—76) He included
a note in the envelope which, according to Barnes, McFall and Park,

said "good tuck in the election" or words to that effect. (Ry-75,

Ry-14, R3-68)

*/ References in the form (R; ) are to the transcript of the public
hearings involving John McFa]] taken on September 20, 1978. References
in the form (R, ) are to the transcript of the public hearings involving
John McFali taEen September 21, 1978. Referénces in the form (R )

are to the transcript of the public hearings involving John McFall taken
on September 25, 1978.
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Not only is the evidence clear that Park intended the
money to be a campaign contribution, it is clear that Barnes believed
it to be a campaign §ontribution. Although Barnes claimed during
his testimony at the hearing that he did not know that the $3,000
was offered as a campaign contribution (Rp-67), McFall testified
that Barnes called him on the phone right after the money was
delivered and told him that they had received a "campaign contri-
bution” from Tongsun Park. (R367—68) Moreover, after viewing a
report of his interview with an FBI agent, Barnes conceded that he
probably told thé:agent in November, 1976, that "he felt Park meant
the money as a political contribution.” (R2—58) Barnes' claim that he
did not know Park meant the $3,000 as a campaign contribution is also
undercut by hi§ own testimony that to his “satisfaction” (R2—106) he
needed further §y£horization from Park before he could divert the
money from its campaign purpose and put it into the McFall office
account.

McFall's testimony makes it clear that he too knew Park
was making a campaign contribution. McFall flatly testified that he
understood Park to be making a campaign contributjon. (33—107)

And when asked why he thought Park had given him the monéy, he said
"to help me with my re-election” . "because he wanted to see me
re-elected."” (R3-138, 140) Thus, the eyidepfe is clear and con-
vincing that Park originally made the gift of the $3,000, in the

words of the statute, "for the purpose of influencing the
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election of /a / person to Federal office:"
It is undisputed that the money was never returned.

Discussion - Finding No. 2

There is a square dispute in the record, however, on the
question whether Park's original purpose for making the gift
changed j.e., whether he or an authorized agent later gave Barnes
authority to put the $3,000 into the McFall office account instead of
using it for McFall's re-election. Barnes testified that after
speaking to McFa!] on the phone, about the contribution he called the
emissary on the fé]ephone and obtained his permission to put the
money in the office account. (R2—54—57) The emissary's testimony
is to the contré;y. The staff suggests that the Committee should
find that wheth;r from a confused recoliection or for more
deliberate rea;ph; Mr. Barnes' testimony in this regard is not
credible.

The emissary Mr. Gibbons testified vividly to entering
the foyer in McFall's office, offering the envelope to Barnes and
having Barnes refuse to receive it. (Ry-156-157) He recalled that
Barnes ushered him instead into an empty room and there agreed to take
the envelope. He remembered that Barnes turned his bacg; opened the
envelope; Tooked in; thanked him and Gibbons Teft. (R]—158) But
when asked whether he ever spoke to Barnes again he said "No, I
don't believe so." (R]-158) He further testified not only that he

did not recall anyone asking him if they could use the money for some
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other purpose, but that he did not know for sure until the staff
interviewed him that the envelope, in fact, contained money. (R]—
158-159) Moreover, he would not have felt that he had authority,
without asking Park, to authorize a particular use for a campaign
contribution, and he recalled no discussion of the subject with
Park. (R1_159) Nei;her did Park. (R]—77)

Barnes'’ teétimony conflicts not only with Gibbons®,
but also with McFall's. Barnes claims he told McFall that he re-
ceived authority from Park's emissary to put the money in the office
account. (R2-55j3 McFall says Barnes did not tell him of any such
authorization. ((R3-108)

Moreover, Barnes' testimony that he received authorization
from Park's eqisséry is in tension with his earlier statements. Barnes
concedes that he never mentioned the phone call with the emissary
until his fifthﬂ;ecorded statement to investigators concerning the
$3,000 contribution. He had indeed, he conceded, probably said
without qualification in his first statement that he thought Park
intended the money as a "political contribution." (Rp-58) It
seems unlikely, if Barnes really received authorization from the
messenger, that he would have omitted that fact dﬁring his first
four statements. It appears that the issue of the diversion of the
campaign contribution to the office account and the consequent failure
to report it loomed large. in Barnes' mind be¥;ré the time of his
first interview with any official investigator. Right after Barnes

learned that Scott Armstrong had heard about Park's contribution and

33-114 O - 78 - 2
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right after Scott Armstrong found out from McFall's California
office that Park's name was not listed as a campaign contributor,
Barnes destroyed the note from Park which stated "good Tuck on
the election” and which implied that the contribution was a reportable
campaign contribution. (R2-49,62; Exhibit M-18) Barnes conceded
that the issue of the failure to report Park's contribution "might
have been" on his mind when he destroyed the note. (R2-62) With
Barnes' evident ankiety over the fajlure to report the campaign
contribution it is almost inconceivable that he would fail to tell
investigators aboht his call to Gibbons unless that call was never
made. *
Barne;‘was generally not a very credible witness. His
testimony  whether through poor recollection or otherwise
is in conf]ict'with that of Park and Gibbons in other respects as
well. He has testified that he never asked Park to buy tickets.
(Ry-52, 53) Park's testimony is to the contrary. (R]—SS) He has
testified that he did not discuss the $3,000 contributicn with
Park before it was delivered and did not know it was coming.
(Rp-10-11) Park's testimony is to the contrary. (Ry-72-76)
He testified that he did not refuse to receive the enveiope from
Gibbons in the %oyer nor did he turn his back and open the envelope
in the next room. (R2—12) Gibbons' testimony is to the contrary.
Finally, it seems curious that a man so "cautious"

that he broke Park's money into $500 increments when he deposited it
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into the office account, (Rp30-40; Exhibits M-15, M-16) and who

made memoranda of phone conversations with Rocca, Park and Scott
Armstrong, (Exhibits M-11, M-12, M-13, and M-18) did not make a
memorandum of a conversation with Gibbons a conversation the

sole purpose of whicb_was to establish the propriety of putting Park's
money into the officé account. (R2-105)

The staff suggests that Barnes' recent claim that he
received authority from Gibbons to put the $3,000 campaign contri-
bution into the office account and that he so informed McFall
is not credible a;d should be rejected. The Committee should
credit instead the testimony of Gibbons, Park and McFall himself.

In sumi the staff submits that it has been proven by clear
and convincing ev%dence that Park intended the $3,000 as a campaign
contribution; éhag McFall was .aware of this purpose; and that the
purpose never changed.

Discussion - Finding No. 3

It is undisputed that the contribution was never reported.
(Ry-113)

Conclusion of Law

Park's $3,000 contribution was required by law to be reported.
Discussion
P. L. 92-225 which was in effect in October, 1974, required
reports of "receipts and expenditures," Sec. 304(a), to include the

name of any person making a “contribution” of more than $100.
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Sec. 304(b){2) Since McFall riever returned Park’s money, it is clear
that the money constitutes a "receipt.” The only issue remaining
is whether it is a “contribution.” "Contribution" is defined in

the statute as "a gift . . . made for the purpose of inf]uencing;the .

election of any person to Federal office." Since McFall has
testified, and the Committee has found that Park's purpose in making
the gift was to influence the election of McFall, the $3,000 gift
was a "contribution” within the meaning of P. L. 92-225, and the
law required it to be reported. The argument given by Robert Moss
that a recipientA;f a campaign contribution can alter its purpose
and render it unreportable by unilaterally "receiving" and "using"
it for another ﬁhrpose has absolutely no support -in the statute or
common sense. ®
COUNT TWO o

In Count Two, it is charged that Mr. McFall converted
Tongsun Park's contribution to his personal use and failed to keep
his campaign funds separate from his personal funds.

Proposed Finding of Fact - Count Two

Congressman McFall mingled Tongsun Park's campaign con-
tribution with other monies in his office account and used monjes
in his office account for personal purposes.

Discussion - Finding of Fact

It is undisputed that Mr. McFall put about $5,000 in

leftover campaign funds into his office account in early 1972;
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that he deposited an additional $1,000 in cash from Park in 1972
together with about $2,500 in cash from seven other contributors
from July, 1972 unti[ January, 1975 (none of which were campaign
contributions); and that he also deposited with the office account
$2,400 of the Park 1974 campiign contribution in five instaliments
from February to June, 1975.” The Park campaign contribution,
therefore, was mingled with the rest of the monies in Fhat account.
(Exhibits M-15 and M-16)

It is also undisputed. that the office account monies
were used from tiae to time to make interest-free loans to McFall
and to members of his staff. The total amount loaned was $6,600.
(Exhibits M-15 a;d M-16) The total loaned to McFa]] was about
$3,200. (Exhibit M:15 and M-16) Most pertinent to this case, McFall
received a loagvpg $1,505 in July, 1975, shortly after the last
instaliment of Park's contribution was put into the account. It
was used to finance his daughter's car so that she would not have
to pay high interest rates. $1,200 was repaid within five weeks.
The remaining $300 was repaid after the Park incident was reported
in the press. McFall had forgotten about it. (Sge affiqavit of
John J. McFall attached to his answer at pp. 8-9, R3-74-77;
Exhibits M-15, M-16)

Thus, the evidence is clear and convincing, indeed

undisputed, that the Park tampaign contribution was mingled with

*/ This assumes that the Committee finds in connection with Count One
that the $3,000 in 1974 was a campaign contribution. If it was not,
then Count Two should be dismissed.
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other monies in the office account .and tﬁat the monies were put to

a personal use.

Conq]usion of Law - Count Two

The House Rules have continuously, from 1974, when the
contribution from Pack was received, through the present time
prohibited the use of campaign funds for personal purposes or
the mingling of campaign funds with funds used for personal purposes.

Discussion ~ Conclusion of Law

In 1967, Thomas Dodd was censured by the United States
Senate for converéing money giveh to him for his campaign to a
different purpose, i.e., his own personal use. Although there was
no written Senat; rule or Federa1 statute prohibiting such con-

version at that time, the Senate felt that such conversion was
¢ ¥y,

simply unethica]J_ Senators should not personally profit just
because they needed to raise money to support their campaigns.
Soon thereafter both the House and the Senate adopted Rules

which forbid such conduct. The House Rules read as follows:

.
.

*/ The Report of the Select Committee on Standards and Conduct of
the United States Senate on the Investigation of Thomas J. Dodd of
Connecticut to Accompany S. Res. 112, 90th Congress, 1st Session,
Report No. 193, August 27, 1967, states at p. 25 "that Dodd's
conduct comprises a course of conduct which deserves the censure of
the Senate, jis contrary to accepted morals, derogates from the
public trust expected of a Senator and tends to bring the Senate
into dishonor and disrepute. (emphasis added)
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"6. A Member of the House of Represen-
tatives shall keep his campaign funds
separate from his personal funds. He

shall convert no campaign funds to per-
sonal use in excess of reimbursement for
legitimate and verifiable prior campaign
expenditures. He shall expend no funds
from his campaign account not attributable
to bona fide campaign purposes.” (emphasis
added)

The Senate Rule reads as follows:

"2. The Senator may use the {campaign)
contribution only to influence his nomi-
nation for election, or his election, and
shall not use, directly or indirectly, any
part of -any contribution for any other pur-
pose, except as otherwise provided herein.

3. Nothing in this rule shall preclude the
use of~contributions to defray expenses for
travel to and from each Senator's home State;
for printing and other expenses in connection
with the mailing of speeches, newsletters, and
reports "to a Senator's constituents; for ex-
penses: of radio, television, and news media
methods of reporting to a Senator's con-
stituents; for telephone, telegraph, postage,
and stationery expenses in excess of allowance;
and for newspaper subscriptions from his home
State."

On October 15, 1974, Congress passed 2.U. S. C. Sec. 439(a)
which provided as follows:

"Amounts received by a candidate as contribu-

tions that are in excess of any amount necessary

to defray his expenditures, and any other amounts
contributed to an individual for the purpose of
supporting his activities as a holder of Federal
office, may be used by such candidate or indi-
vidual, as the case may be, to defray any ordinary
and necessary expenses incurred by him in connection
with his duties as a holder of Federal office, may
-be contributed by him to any organization described
in section 170(c) of The Internal Revenue Code of
1954, or may be used for any other lawful purpose.”
{emphasis added)
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McFall and his witness Robert Moss have argued that the
underscored language authorized Membe}szbf Congress to convert ex-
cess campaign funds to a purely personal use. This is incorrect.
When Sec. 439(a) was passed personal use was not a “lawful" purpose
to which a Member of Congress could convert campaign funds  such
use violated the House Rule 2uoted above and was thus an un-
authorized and unlawful use. Nor was it lawful quite apart from
the House Rule for a candidate to convert excess campaign funds to

a perscenal use. The general rule is stated as follows in Corpus

*/ A"lawful" use is not, as Mr. Moss argues, any use that does
not violate a criminal law but rather one that is not forbidden
by any applicable ethical rule of conduct. The Webster New
Collegiate dictionary definition of "lawful" includes the meaning
"authorized," "rightful.” Cases decided in Courts of law
recognize this meaning of the word lawful. As one court put it,

"0f “the meaning and force of the word
'lawful.,' Anderson in his Dictionary (page
610) says: '"Legal" looks more to the letter,
and "lawful" to the spirit, of the law.
"Legal" 1is more appropriate for conformity to
positive rules of law; "lawful® for accord with
ethical principals. "Legal” imports rather
that the forms of law are observed, that
the proceeding is correct in method, and that
rules prescribed have been obeyed; "lawful"
that the act is rightful in substance, that
moral quality is secured.'™ GState v. Whealey,
50 N. W. 211, 212, 5 S. D. 427.

Similarly in U.S. v. Haas, 163 F. 908, 910, the Court stated
that the phrase "Tawful duty” is not restricted to a duty imposed
by statute. For a similar construction of the language "lawful
purpose” see In re Waterloo Organ Co., 134 F.-341, 343, Gurnsey
v. Northern California Power Co., 117 P. 906, 909. "See also
State v. Reeves, 261 N. W. 2d 110, 113 "lawful implies that
/an act/ is authorized.”
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Juris Secundum, Gifts, Sec. 36 "if contributions are solicited for a
certain purpose, gifts in response to such solicitation are properly
limited to the purpose and need expressed." i

The legislative history of Sec. 439(a) also makes it clear
that the phrase "other lawful purpose" did not refer to personal.
purposes, but solely to certain office expenses which might not
qualify as "ordinary and necessary” expenses. The phrase was
explained as follows on the Floor of the House:

"Mr. STEIGER of Wisconsin. 1 thank the
gent]eman for yielding,

_Under section 318 of the conference report
[i.-e.,*Sec. 439(a) of the statute/ which is
entitled "Use of Contributed Amounts for Certain
Purposes,” without reading all of section 318,
says that:

4 .-. ordinary and necessary expenses in-
curred by him in connection with his duties as a
holder of Federal office, may be contributed by
him to any organization . . . or may be used for
any other lawful purpose.

My question of either the gentleman from
Minnesota or the gentleman from Ohio is, What
is "any other lawful purpose"? If a Member of
Congress happens to have $25,000 that is not spent
in excess of the full limit of $70,000, are such
lawful purposecs entertaining constituents in
the House Restaurant; maintaining a standing
supply of coffee, cokes, and snacks in the
individual Member's offices; employing extra
staff, such as a personal page; or paying for a
Tife membership in the National Democratic Club or
the neighboring Capitol Hill Club? __

Mr. FRENZEL. I think some of those would
qualify and some would not.  The reason we put
'Tawful purposes' in there is because there was
some existino law, and some IRS reaulations which
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does allow some expenses. Typical would be

a contribution back to a political party,

or a contribution to charity. We did intend
that the money could be used for expenses for
running one's office, and I expect That the
qualification mignt be amplified further by
rule, as we would define particular kinds of
office expenses that we had in mind.

Mr. STEIGER of Wisconsin. If the gentle-
man will yeild further, could the gentleman
from Ohio indicate his own view?

Mr. FRENZEL. I yield to the gentleman
from Ohio.

Mr. HAYS. 1 generally tend to agree
with what the gentleman said, that one could
use it for necessary office expenses: A
newsletter, or extra stamps, if he needs them,
or an automobile, the leasing of a car for
his district office. If some Members do that,
it might be, in my judgment, a legitimate expense
For official business. Thos& are the Kinds oOf
things we had in mind, things that Members
in genéral do - buying Tickets to charitable
Ffundraisers, which takes a Tot of money in the
off-year from my fund. Those are things that
we consider legitimate expenses.™ (Cong.
Rec. October TU, T974, p. 35134) {emphasis added)

The conference report in connection with Sec. 43%(a), however,
is conclusive on the gquestion whether personal use is considered
a "lawful purpose.” The conference report stated:

"The provisions of this section do not

affect any rule of the Senate or of the

House of Representatives limiting the

use of funds received as political contri-
butions nor do they have any effect on the
Federal tax treatment of any such contributions
used by a candidate for personal purposes."
(emphasis added)

Thus, it -is clear that while Sec. 439{a) authorized use of excess

campaign contributions to make charitable contributions and to defray
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business expenses of being a Congressmah,>it did not authorize
conversion of campaign contributions for personal use.
In January, 1975, Rule 6 was amended to read as follows:

"A Member of the House of Representatives
shall keep his campaign funds separate

from his personal funds. Unless specifically
provided by Yaw, he shall convert no campaign
funds to personal use in excess of reim-
bursement for legitimate and verifiable prior
campaign expenditures and he shall expend

no funds from his campaign account not
attributable to bona fide campaign purposes."
(change is underscored)

This was done, présumab]y, so as’ to permit use of excess campaign
funds for office; expenses and charities which Sec. 439(a) "specifically"
authorized. The 6nly legislative history of this change is as follows:

“No..27 ‘makes a minor change in the rule re-

lating tp the code of official conduct

relating to the use of campaign funds." -

Cong. ‘Rec. Jan. 14, 1975. V1. 8

Mr. McFall and Mr. Moss also argue that the addition of the
phrase “unless specifically authorized by law," to the rule prohibiting
personal use of campaign funds authorized use of campaign funds for
personal purposes for the first time. This argument res?s on the
incorrect premise that Sec. 439(a) was a "law" specificai]y
authorizing such use. Section 439(a) as just demonstrated did not
authorize use of campaign monies for personal purposes much less
did it "specifically” authorize such use. Moreover, the legislative
history denoting the addit%bn of the phrase "unless specifically

authorized by law" as making a "minor change" belies any intent to

authorize the pocketing of excess campaign funds.
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Finally, to read the phrase "unless specifically authorized
by law" to include personal use renders the entire Rule 6 meaningless.

The conversion of campaign funds to the personal enrich-
ment of the candidate remained as immoral in 1975 and 1976 as it was
when Senator Dodd did it, and the House of Representatives has never,
either surreptitiously, or otherwise, authorized its Members to
engage in such behavior.
COUNT THREE

Count Three charges thgt McFall received things of value
from Tongsun Parklunder circumstances which a reasonable person

might construe as influencing the performance of his duties.

Proposed Finding of Fact - Count Three

Mr. thaJ] received money from Tongsun Park, principally
$1,000 in cash in November, 1972, and $3,000 in cash in October, 1974,
under circumstances which a reasonable person might construe as
influencing the performance of his duties.

Discussion -. Finding of Fact

«

The essence of Count Three is very simple. On_June 17,
1971, Park visited McFall in his office. (Exhibit M-24). The evidence
supports the proposition that on the same day Park honored a request
by Ray Barnes to buy $1,000 in tickets to the Democratic Congressional
Campaign Committee Dinneri‘ (R]—55) According to Park, the request
was made in McFall's office and in hi; presence; and it was made
shortly before the dinner. (Ry-57) The dinner was held on June 29,

1971.  (Exhibit M-25) Since McFall's chronology indicates only
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one visit by Park to his office in 19711;ton June 17 it is
reasonable to infer that the dinner ticket contribution was dis-
cussed on that day.(Exhibit M-24) The following day, June 18, 1971,
McFall sent a Tetter at Park's request to the President of South
Korea. The letper praised Tongsun Park, referred:to McFall's hopes
for expanded friendship between the United States and Korea "through
good working relationships which we have already established through
Mr. Tongsun Park," and indicated McFall's ability in his new position
in the House &eadgrship to assist Korea regarding foreign "aid."
(Exhibit M-6)

Then ih November, 1972, Park gave McFall $1,000 in cash
for his office agcount. (R]—59; R3-44-45; Exhibit M-8) A few
months later ih‘February, 1973, Park again asked McFall for a letter
to President Pafk Chung Hee mentioning Park favorably. (R]—64—65)
McFall 'sent it. (Exhibit M-9)

Then on October 18, 1974, Park gave McFall $3,QOO in
cash as a campaign contribution. Four days Tater McFall sent a
telegram to Park in Korea asking him to obtain the presence of
President Park at the Ina:guration of the Inchon Bulk 1oqding

facility. (Exhibit M-10)

*/ 1t should be emphasized that McFall is not_charged in connection
with the dinner ticket purchase. However, a reasonable person might
consider it in construing the significance of the later two contri-
butions.

**/ It should be pointed out that the principal beneficiary of

this telegram was.not Park but Curt Rocca. (R)-80) McFall testified,

however, that he was under the impression that Park had an interest

in the Inchon Facility. (R3-65-66) In fact Park did not have ?uch )
cont
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The essence of Count Three is that a reasonable person
viewing these events might construe that McFall sent these communica-
tions at Park's. request because Park was giving him %ubstantia1 cash
contributions.

The situation is substantially aggravated by the form in
which the money was ;éceived and the manner in which the money was

handled. The money was all paid in cash. It was untraceable. More-

over, although both the 1972 gift of $1,000 in cash and the 1974

gift of $3,000 in cash were offered as a campaign contribution which

would have had tobe reported, McFall received each into his office

account. Thus,‘;he contributions were reported no where except on
Barnes' ledger, which had been seen by only one or two people. (Rp-94)
Different reasons ‘were cited for putting the two gifts into the
office account:f;lh 1972, McFall told Park that he had no campaign
expenses. (R]—B;—GZ; R3-45) 1In 1974, according to McFall's
testimony, he thought campaign contributions from foreign nationals
were illegal, but that such contributions to office accounts were not.
In any event, whatever the reasons, the cash gifts although offered
as @ reportable campaign contributions were not reported and not
traceable, giving further rise to the appearance fhat Pa;k was pur-
chasing influence with McFall which McFall wished to hide.

Indeed, there is substantial evidence that Barnes and McFall
were aware that these large cash gifts from fﬁé-ko;ean would appear to

be improper. Barnes clearly was aware of such an appearance of

*/{cont'd) an interest. However, it may have been in the "back of his
mind" to obtain"a consulting fee"from Rocca in connection with the facility
if it was successful. Also it "could not hurt" Park to receive a telegram
from the Majority Whip which would be shown to President Park. (Ry-82)
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impropriety. After McFall told him to phf the $3,000 in the office
account, Barnes waited four months and then deposited Fhe money

in increments of $500. Barnes' testimony about his-reasons for

doing this is at.(R2-30-42), His reasons are never clearly given,

but he concedes that-thelarge amount of cash bothered him. (R2—30);
and that he thought it would Jook bad. (R2-38) Obviously, if he
thought it would look bad to deposit $3,000 from an unidentified source
into a bank, he must have felt it would Took bad to report the cash
contribution on campaign reports.

McFa]]'; testimony reveals a similar desire to keep Park's
and certain other similar contributions from public view. McFall
asserts that he ;tarted his office account with excess contributions
to his D. C.‘cﬁppéégn account because he thought Fhe Taw abolished
his D. C. campaign account, (R3-96) whereas in .fact the law only
made it subject to reporting requirements. (See P: L. 92-225)
Similarly, he claims he put Park's $3,000 in his office account
because he thought the law forbid its receipt as a campajgn
contribution; whereas the law in fact only requi;ed that it be
reported. (R3-]08) In 1972, however, the staff Submits:fhere
was no reason for diversion of the Park contribution to the office
account other than a desire on McFall's part not to report a $1,000
cash contribution from Park. McFall concedes _that-he decided to put
the money into his office account the instant he received it,
without consulting anyone on the law, and so informed Park. (R3-45)
Originally, he stated his reason for doing so was that it was a few

days after the election and he had no campaign expenses. He
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specifically denied that he was thinking of any law relating to
campaign contributions by foreign nationals. (R3—99) After
conceding on cross examination that an absence of campaign

expenses was not normally a reason to reject a campaign contribution
and that he received.campaign contributions after the election even
when he had no debts, (R3—100—102) McFa11 testified that he myst
have been concerned about the légality of receiving a contribution
from a foreign national. (R3—102) He claimed that he had checked
into the law in connection with- an offer by a Chinese national

named Sam Wah Yon and had determined that he would not receive

such a contribution. (R3-102; 148; 154) He was then shown his campaign
reports for 1972‘and conceded that in fact he had received a con-

tribution froﬁ}Saq Wah You during that year. (R3—]54) Thus,
there is no Feésbn for McFall's deposit of Park's cash into his
office account other than the fact that it was a lot of money, in cash,
from a person who had lobbied for Korea and had asked Mcfa]] for a favor.
The staff submits that the evidence supports the conclusion that
McFall reported Sam Vah You's contribution but pht Park's in his
office account because Park's was $1,000 in cash and becéuse Park
was a lobbyist.

Indeed, McFall conceded that all of the deposits into his
office account were in cash, even though the_contributor sometimes

made campaign contributions by check, and that they were "by and large"

from Tobhyists. (R3-106; 151) It was quite natural and automatic
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for McFall to place Park's contributions in the same account where
he put other cash from lobbyists.
The Committee may also find that Park did in fact lobby for

Korea and that McFall was aware of this fact. Although Park avoided
using the word "lobby," he testified to activities which are the
equivalent of lobbying in connection with the appropriation bill
earmarking $50 million for Korea which was pending in December, 1969.
(R]-34-35) Although not entirely accurate, Exhibit M-2  which
shows approximatg]y 30 visits to offices of Congressmen re: military
aid clearly reééals Park's 105bying activities. Park testified
that he had a philesophy that Congressmen would be helpful to Korea
if Korea purchaézd rice from their districts (R;-27-28); and that he
visited McFa]Tlan; generally discussed with him the proposition
that the granting of military aid to Korea would help sell
California rice to Korea. (R1—37) McFall was aware of Park's
interest in legislation for Korea. He told Park,'according to Park’'s
testimony, that he was grateful for the purchase of rice by Korea
and wanted to be helpful both to Park and to Xorea. (R1—47) He said
later, according to Park, that in his new position as md?ority whip,
he was in an ever better position to be helpful to Korea. He also
recommended to bark that he get to know Otto Passman, pointing out
that Passmanwas chairman of the subcommittee which dealt with foreign
aid. (R]-SO)

_McFall was also aware that Park had delivered him a gift

on behalf of the Prime Minister of Korea. (R1-45; R3-30; Exhibit 14)

33~
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While of minimal value, this gift underlined the relationship
between Park and the Korean government. Moreover, Park asked McFall
to send two Tetters to the President of South Korea. At Park's
specific request, the letters discussed not only rice but foreign
aid (Exhibit M-6) and referred to "Tongsun Park" as someone to Took
to "for cooperation in all our areas of mutual interest."

(Exhibit M-9) (emphasis added)

McFall was aware not only that Park had an interest in
the rice business{ but also an interest in aid to Korea. In short,
he knew that ParkAlobbied for Korea. It is submitted that McFall
did with the caéﬁ he received from Park exactly what he testified
he did with the cgsh he received from other 1obbyists he put
it into his officq account. It is submitted that the Committee
may find that McFall knew that the receipt of large amounts of
cash from Tongsun Park might have appeared to a reasonable person
as being related to acts performed by McFall which helped Park.
Consequently, McFall did not report such cash gifts.

In sum, the Committee should find that‘it has been clearly
and convincingly established that the $1,000 and the $3,600 cash
contributions to McFall were received under circumstances which a
reasonable person might construe as influencing McFall in his official
duties.

Respectfu]]y submitted,

i
John W. Nields, Jr.
Chief Counsel
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APPENDIX B

COMMITTEE ON
STANDARDS OF OFFICIAL CONDUCT

IN THE MATTER OF
CONGRESSMAN JOHN J. MCFALL

N N et

RESPONDENT 'S PROPOSED
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The Committee on Standards of Official Conduct, following
the taking of all testimony pursuant to Committee Rule 10 on Septem-
ber 20, 21, and 25, 1978 regquested the submission of proposed
findings of fact and conclusions of law, with support for each
proposed finding. This document is submitted pursuant to that

request.

COUNT I

FINDINGS OF FACT

1. On October 18, 1974 « donation of $3,000 in United
States currency was delivered to Respondent's office in
the Rayburn Building, unsolicited by Respondent or any of his
employees, to Respondent's Administrative Assistant, Raymond
L. Barnes, by an assistant of Tongsun Park. The donation
was accompanied by a note to the effect of "good luck in the
campaign." Barnes Testimony, Transcript at 11, 12; McFall
Testimony, Transcript at 67, 6l; Park Testimony, Transcript
at 74, 75, 130. Mr. Barnes conditionally accepted the donation
pending instructions from Respondent, who at that time was

in Ccalifornia. See Barnes Testimony, Transcript at 12, 77-79.

(33)
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2. Mr. Barnes placed a telephoﬁe call later that day
to apprise Respondent of the donation and to receive instruc-
tions on its disposition. At that time Respondent and Mr.
Barnes were under the mistaken impression that the campaign
laws forbade acceptance of campaign contributions from
foreign nationals and discussed the donation in terms of
that prohibition. Barnes Testimony, Transcript at 15, 16;
McFall Testimony, Transcript at 68, 82-84, 99; Sworn Statement
of John J. McFall at 4. Several years earlier, Mr. Barnes had
discussed with Mr. Wohl, counsel to the Clerk of the House of
Representatives, the permissibility of receiving a campaign con-
tribution from a foreign national in relation to a former consti-
tuent of Respondent who had moved to Taiwan. Barnes Testimony,
Transcript at 16, 84. "With this understanding of the law
in mind, Respondent directed Mr. Barnes to hold onto the
money and that a decision would be made as to the proper
disposition of the money when Respondent returned to Washington
in early November, after the election. Barnes Testimony,
Transcript at 12; McFall Testimony, Transcript at 68. Thus
Respondent's initial decision concerning the donation was
not to accept it as a campaign contribution.

3. When Respondent returned to Washington,'he decided
that it would be proper to place the donation in the McFall
Office Account and directed Mr. Barnes to do so. McFall
Testimony, Transcript at.69; Barnes Testimony, Transcript at
25. At that time there were no prohibitions on donations
to office accounts under the Rules of the House of Representa-

tives or federal statutes, and therefore Respondent's actions
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in no way violated any laws or Rules. See Respondent's
Memorandum of Points and Authorities In Support of Motion to
Dismiss at 8; Moss Testimony, Trahscfipt at 159, 171.

4. In November of 1972, Mr. Park had personally delivered
a donation to Respondent and at that time assented to Respon-
dent's decision to place the donation in his office account.
Relying on this previous acquiescence, Respondent justifiably
assumed that the later donation was not exclusively given as
a contribution for the purpose of influencing Respondent's
election to the House of Representatives. McFall Testimony,
Transcript at 46, 99; Park Testimony, Transcript at 62, 125.

5. Mr. Park has repeatedly stated to the Committee
that the use to which the donation was put or its final
disposition was of no concern to him, Park Depositions of
Jan. 27, 1978 at 47; Mar. 3, 1978 at 944; Mar. 9, 1978 at
949, 953, 956; May 22, 1978 at 23; Park Testimony, Transcript
at 62, 76, 77, thus negating the possibility of classifying
the $3,000 donation as a compaign contribution by relying on
the donor's intent.

6. Further, Mr. Barnes has testified under oath to
this Committee that he has a Yvivid recollection" of placing
a telephone call to Pacific Development, Inc., Mr. Park's
place of business, to receive permission to place the donation
in the McFall Office Account and that he did receive such
permission. Barnes Testimony, Transcript at 53-56, 63, 64, 96,
106, 110. This further emphasizes that the donation was

accepted as an office account contribution.
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7. Mr. Barnes carefully maintained a ledger and
checkbook records of the McFall Office Account in which the
source of the money was duly recorded. Committee Exhibits
M-15 and M-16. These documents have been made available by
Respondent to the Committee and fully disclose Respondent's
acceptance of the donation as a contribution to the McFall
office Account.

8. At no time was the donation commingled with Respondent's
campaign funds nor was it ever used for the purpose of in-
fluencing Respondent's election to the House of Representatives
as contemplated by P.L. 92-225. Sworn Statement of John J.
McFall at 5; see Moss Testimony, Transcript at 154 for discus-
sion on usage of donations.

9. Respondent never accepted the donation from Mr.

Park on behalf of his campaign committee as a campaign
contribution. Since there was no requirement under Sec. 304(b){(2)
of P.L. 92-225 to report a contribution to Respondent's

office account on Respondent's campaign committee's reports

to the Clerk of the House or to the Federal Election Commission,
Respondent did not violate that law through his actions.

10. sSince Respondent did not violate the reporting
requirements of P.L. 92-225 and since his conductvwith
respect to the donation at no time failed to reflect creditably
on the House of Representatives, Respondent did not violate

Rule 1 of the Code of Official Conduct.

CONCLUSIONS OF LAW

1. The accusation against Respondent as stated in

Count I is (1) failure to report a contribution subject to
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reporting requirements under P.L. 92-225, the Federal Election
Campaign Act, and (2) that such failure to report was conduct
which did not reflect credifably on the House of Representatives
in violation of Rule 1 of the Code of Official Conduct of
the House of Representatives. The requirement to report
depends on whether there was a "contribution" within the
meaning of P.L. 92-225. If there was no such "contribution",
there is no failure to report nor a violation of Rule 1 of
the Code of Official Conduct.
2. The Federal Election Campaign Act, as it was in
effect in 1974, namely P.L. 92-225, defines “contribution".
in part,
as . . . a gift, subscription, loan, advance, or
deposit of money or anything of value . . ., made
for the purpose of influencing the nomination for
election, or election of any person to federal
office, . . . . 18 U.S.C. §591(e)(1)(1974)
Although this definition used the verb "made,” giving weight
to the donor's intent, other sections of the same law give
heavy emphasis to the volitional acceptance by the donee of
the funds for purposes of statutory enforcement. For example,
under the then-existing section (subsequently stricken)
limiting the use of a candidate's personal funds in his
campaign, the section provides that:
No candidate or political committee shall knowingly
accept any contribution or authorize any expendi-
ture in violation of the provisions of this section.
(emphasis supplied) 18 U.S.C. §608(b)(1974).
The provision quoted diréétly above specifically contemplates
that there might be instances in which a physical transfer

of funds in excess of the statutorily prescribed limits

might have been made either to a candidate or his agent
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which would not violate the provision because the transferred
funds were not "knowingly accepted" even though they were
physically placed under the candidate's or agent's control.

3. Nowhere in the statute was there provided a defini-
tion of the term "receipt" or similar operative term for
purposes of the application of the requirement for reporting
and disclosure of campaign contributions, which at that time

read:
Every person who received a contribution in
excess of $10 for a political committee shall . . .
render to the treasurer a detailed account thereof
- (emphasis supplied) 2 U.S.C. §302(b)(1974).
section 302(c) of Title 2 (1974) outlines the Treasurer's
duties for reporting the contributions. However, nowhere in
the legislative history of P.L. 92-225 or the regulations
purporting to explain the application of the law to Members
of the House of Representatives (See, Manual of Regulations
and Accounting Instructions Relating to Disclosure of Federal
Campaign Funds for Candidates for the U.S. House of Representatives
and Political Committees Supporting Such Candidates, January
1974) is the term “receive" or any similar operative term
defined or discussed. Because of this lack of explanation,
many candidates and their committees were (and still are)
uncertain as to the proper reporting, for example, of a
contribution which clearly could not be accepted,- such as a
corporate donation, which had been physically transmitted to
the Committee. If the donation were merely to be refused

and transmitted back to the donor without placing the noney
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in the committee bank account, writing a new check or re-
cording these events in the disclosure forms, did the committee
vielate the reporting provisions? Conversely, merely by
placement of the corporate donation in its account and
reporting it as a Y“receipt" on its disclosure form even
though it intended to return the money immediately, did the
Committee violate the prohibition on "receiving" a corporate
contribution? The confusion existing among Members, candidates
-and their campaign committees as to the exact requirements
or application of the Federal Election Campaign Act is well
illustrated.by the sworn testimony.before this Committee of
Mr. Moss, who, previously as counsel to.the Clerk of the
House, and presently as counsel to the Committee on House
Administration, was and is specifically responsible for
providing interpretations of this statute to the Members.
See, Moss .Testimony,. Transcript at 144, 145, 149-152, 173.
4. Although the judicial interpretation of P.L. 92-
225 is virtually nonexistent, Judge Oakes of the Second
Circuit articulated the difficulties presented by that law,
specifically the definition of "contribution":
The Senate Report . ., which is particularly
important because the Senate bill was the one
passed in lieu of the House bills, may be searched
in vain for any passage which throws further light
upon the meaning of "political committee" or "made
for the purpose of influencing." Here -as elsevhere
Congress "has voiced its wishes in muted strains
and left it to the courts to discern the theme in

the cacophony of political understanding."

United States v. National Committee for Impeachment, 469

F.2d 1135, 1139 (24 Cir. 1972) (footnote omitted). The
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court is suggesting that the confusion over the precise
meanings of various terms of P.L. 92-225 is to be resolved
by an examination of the factual circumstances surrounding
the event in question to determine if the law does indeed
apply.

5. Three criteria are helpful in an examination of
the facts to determine when a donation is a “contribution"
for reporting purposes: (1) donative intent, (2) the terms
of acceptance by the donee, and (3) the use to which the
donation is put. See Moss Testimony, Transcript at 153.
such an analysis precludes the possibility of avoiding the
reporting requirements if donative intent were the controlling
factor, as suggested by the literal words of the statute.

Taken literally, a donation given expressly for placement in
an office account, but used to influence an election, would
not need to be reported under P.L. 92-225. This clearly
would render the statute meaningless.

6. Proceeding with an analysis of the donative intent in
the instant situation regarding Respondent, the $3,000 donation
was accompanied by a note to the effect of "good luck in the
election." While the words in the note suggest that the dona-
tive intent was to make a« campaign contribution, the surrounding
circumstances do not. Mr. Park expressed no objection when
Respondent accepted a prior donation on behalf of his
office account. Similarly, Mr. Park has repeatedly stated to
the Committee that the use of the donation was immaterial to

him, thus negating the note which accompanied the donation.



41

Further, Mr. Barnes has testified under ocath that he requested
and received permission to place the donation in the McFall Office
Account. See Count I, Findings of Fact, ﬁos. 4-6.

7. The second element for determining when a donation
is a "contribution" for reporting purposes is the terms of accep-
tance by the donee. Respondent initially decided, when informed
of.the delivery of the donation by Mr. Barnes, that it would
be improper to accept the money as a campaign contribution due to
his mistaken perception of the law as precluding such contribu-
tions from foreign natiomals. Subsequently, Respondent accepted
the donation on behalf of his office account and accordingly
instructed Mr. Barnes to place it in the McFall Office Account.
The donation was never placed with Respondent's campaign funds
and was duly recorded in the records of the McFall Office Account.
1d., Nos. 2, 3, 6, and 7. Clearly the donation was never accepted
as a campaign contribution.

8. The use of the donation is the third factor to be con-
sidered. Respondent directed Mr. Barnes to place the money in
the McFall Office Account to be used to defray the expenses of
running Respondent's office. The donation was never used to
influence Respondent's election to the House of Representatives
nor was it ever placed with funds used for campaigh purposes.

Id., Nos. 3, 7.

9. Applying the three factual elements of a "contribution"
for reporting purposes, it is evident that (1) the donative in-
tent was not clearly to influence Respondent's election to the

House of Representatives, (2) the donee accepted the donation
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as an office account contribution, and (3) the donation was not
used for campaign purposes. By examining the factual circum-
stances, the $3,000 donation did not meet the definition of
wcontribution” under P.L. 92-225 and therefore Respondent had
no duty to report it as a campaign contribution.

10. An analysis of the traditional principles of the common
law demonstrates that Respondent never accepted or received a
campaign contribution and therefore was under no obligation to
report a campaign contribution.

11. Contract law's theory of mutual assent is helpful in
determining whether Respondent accepted a campaign contribution.
Manifestation of mutual assent ordinarily takes the form of an

offer and acceptance. Restatement (Second) of Contracts,

§22(1). Respondent only conditionally -accepted the §3, 000
donation through the actions of his employee, Mr. Barnes,
pending the final approval of the Respondent on his return

to Washington, D.C. A conditional acceptance is eqguivalent to
a rejection and terminates the original offer. The common law
rule is that if the purported acceptance varies from the terms
of the offer even as to a trivial detail, it operates as a
counteroffer and thereby a rejection of the offer. 1Id., §60.
The offeree's power of acceptance is terminated bf'a rejection
or counter-offer unless offeror manifests a contrary intention.
I4., §§37, 38. Thus Respondent did not accept the offer of a

campaign contribution and the counteroffer of accepting the
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donation on behalf of his office account was accepted by Mr.
Park through past conduct concerning the 1972 donation, subse-
quent ratification of Respondent'§ acfions, and through the
permission received by Mr. Barnes to place the money in the
McFall office account.

12. The basic principal requiring acceptance by the offeree
to complete a contract is found in traditional concepts of gift
law. The essentials of a gift are donative intent, delivery,

and acceptance. Malone v. United States, 326 F. Supp. 106,

109, aff'd, 455 F.2d 502 (1972); Lewis v. United States, 338

F.2d 114, 116 (1964); Foley v. Allen, 170 F.2d 434, 437
(1948). The mere physical receipt of a donation is not the
same as final acceptance. Neither a contract nor a gift can be
unexpectedly and unwillingly thrust upon its receiver just
by making a physical delivery, especially when the receiver
simply retains the goods without using them. Realty Records
Co. v. Pierson, 116 N.Y.S. 547 (1§09). Given that the donation
was offered during the final two weeks of Respondent's campaign
while he was in California, Respondent's decision to handle the
matter at a later. date seems totally justified. To decide
otherwise would encourage hasty decision making by Members
of Congress and eliminate any opportunity for refiéction and
review.

13. The case law concerning receipt of stolen goods
provides a helpful analogy to the extent that the substantive
crime turns on "receipt." The statute provides punishment for

"{wlhoever buys or receives or has in his possession any such

goods or chattels, knowing the same to have been embezzled or
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stolen . . " 18 U.S.C.A. §659 (1976). (Emphasis supplied)
Thus the crime of receiving stolen goods requires knowledge

that the goods are stolen. United States v. Zarattini, 552

F.2d 753, cert. denied, 97 S.Ct. 2661 (1977); Pugliano v.

United States, 348 F.2d 902, cert. denied, 382 U.S. 939 (1965);

United States v. Fields, 466 F.2d 119 (1972). It is not per

se criminal to receive stolen property. The crime consists
in receiving it knowing it to have been stolen. Wolf v.
United States, 290 F. 738 (1923). 1In essence, there is no receipt
in violation of the statute unless there is receipt with know-
ledge that the goods are stolen. By way of anology, receipt
of a donation given for the purpose of influencing an election
is not a reportable "contribution" under P.L. 92-225 unless
and until it is accepted as such or used as such. While the
facts that stolen goods have been received and that the re-
cipient knew them to be stolen cannot be changed by the re-
cipient, the fact that a campaign contribution has been re-
ceived can be changed by the donee through accepting the dona-
tion under different terms or by putting the donation to a
different use. When the acceptance and usage of the donation,
as well as other circumstances, negate the initial donative
intent, there is no receipt of a "contribution" sﬁbject to
P.L. 92-225. Just as knowledge of the recipient that the goods
are stolen is controlling as to whether there is the proscribed
receipt, so are the intent and actions of the donee with regard
to the receipt of a campaign contribution.

14. bnder common law concepts, receipt or completion of
a transaction is not determined solely by the actions or intent

of the party initiating the transaction. Under contract law,
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the offeree must accept the offer unconditionally to create
a valid contract. Under gift law, the donee must accept the
gift to create a valid gift. The recipient must know the
property is stolen in order to be found guilty of the crime
of receiving stolen property. Similarly, there is no receipt
of a campaign contribution unless the recipient accepts it
or uses it as such.

15. To date, the Congress has not chosen to provide a
definition of "receipt" in the Federal Election Campaign
Act. The Federal Election Commission is still grappling
with the difficulties created by this lack of statutory
direction. Strictly, from the standpoint of enforcement of
the campaign laws there was in October, 1974 and still is to
this day no consistent, clearly enunciated policy or law to guide
members and their campaign committees in situations such as
the one in which Respondent and Mr. Barnes found themselves
in October, 1974. In their view at that time, they were
prohibited by law from formally "accepting" and reporting a
contribution on behalf of their campaign committee from Mr.
Park because he was a foreign national. Because Respondent
wanted to do everything possible to observe the law, he
instructed Mr. Barnes to "accept" the donation on behalf of
the office account, which was done. The charge that the
$3,000 donation offered Respondent "for good luck in his
campaign" by Mr. Park in-October, 1974 should have been reported
under Sec. 304(b)(2) of P.L. 92-225 is wholly unsupported by

the facts or by interpretations of ‘™at statute or regulations

33-114 O -78 -~ 4
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prevailing at that time (or at the present time, for that
matter). Therefore Respondent did not violate Sec. 304(b)(2)

of P.L. 92-225 or Rule 1 of the Code of Official Conduct by

his actions, as charged.
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CouNT 11

FINDINGS OF FACT

1. In April, 1972, Respondent McFall started an office
account with $5,047 which was left over from his campaign account
in the District of Columbia. McFall Testimony, Transcript at 95.
See also, Sworn Statement of John J. McFall at 8.

2. The office account was created because, in Respondent's
understanding, changes in federal and California law required
maintaining a record of the name and address of every contribu-
tor to the account. This recordkeeping had not previously been
done for the D. C. Campaign Account, which had been established
using the proceeds from $100 per person wine and cheese parties
in 1971 and 1972. Respondent thought that to transfer the Dis-
trict of Columbia funds to his main California campaign account
would not be permitted by state law. McFall Testimony, Transcript
at 95-97. See also Sworn Statement of John J. McFall at 8.

3. California election law in effect in 1972 did in fact
require a listing of the name, city or locality of each contribu-
tor, regardless of amount. See, Calif. Rev. Stat. Ann., Elec. C.,
§11503.

4. Respondent has compiled and made availabie all contri-~
butions to and expenditures from his office account with the
Clerk of the House of Representatives. McFall Testimony, Trans-
cript at 81, 141. See also Sworn Statement of John J. McFall at
8.

5. The office account was used to defray expenses inci-

dental to the conduct of Respondent's Congressional office which
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were not reimbursed by other monies from the House of Representa-
tives. McFall Testimony, Transcript at 140, 141.

6. Raymond Barnes, Réspondént'é Administrative Assistant
was principally responsible for all recordkeeping and transac-
tions involving the office account. Barnes Testimony, Transcript
at 2